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Society Co-operates with Illinois State Bar 


This number of the Journal reaches nearly fourteen hundred new readers 
in the state of Illinois by virtue of an arrangement made with the Illinois State 
Bar Association. The Board of Managers of the Association, believing it 
would be advantageous to have the Journal circulate more freely among the 
Association’s members, offered to pay the cost of printing and postage for 
one year on behalf of as many members as would accept an offer involving 
no cost to themselves. This is the first time that there has been direct co- 
operation between any bar association and the American Judicature Society, 
though the service that the Society renders is largely devoted to the interests 
of the associations. 


The Illinois association is keenly interested in securing the rule-making 
power for the judiciary. Failure to get it to this time is in part due to the 
rejection of the excellent revised constitution drafted a few years ago. Our 
many new readers should understand that back numbers of the Journal, con- 
stituting the largest and most authentic body of information obtainable con- 
cerning the larger factors of judicial administration, are still obtainable. The 
October number, particularly, containing matter of special interest on the 
subject of rule-making and its constitutionality, will be mailed free on request 
to all who send their names. 





Reorganization of American Judicature Society 


The American Judicature Society will be prepared in the coming year 
materially to increase its activities. In preparation for this a virtual reorgan- 
ization of the Society has been effected. The policy of sending the Journal to 
all persons who are interested in the problems of administering justice, free 
of charge, will be adhered to. This policy appears to have been a principal 
factor in extending the Society’s influence. But there will also be from this 
time a voting membership comprising all those who feel a responsibility for 
assisting to bring about improvements in the remedial law. The annual dues 
for members will be five dollars. For those unwilling to appraise their obliga- 
tion so lightly there will be as formerly a Sustaining Membership. Upon 
these two classes of membership the Society will depend for its income, un- 
less, or until, some public spirited person of large means provides an endow- 
ment. 

But this is only a part of the reorganization plan. There is provided also 
an enlarged Board of Directors so that there will be at least one Director 
in every state, and in the more populous states several. This state representa- 
tion is of the greatest importance. In the forty-eight states the forty-eight 
state associations of the bar are all struggling with various phases of the great 
problem of better justice. Through their understanding and their efforts the 
new era will come. And in the future, even more than in the past, these 
isolated units of the bar will need the assistance of the American Judicature 
Society if only as a convenience to save each of their committees from the 
almost impossible work of keeping in touch with developments in all the other 
forty-eight states. This Society is the only organization in the country, if not 
in the entire world, devoted solely to the administration of justice in all of its 
phases. Not perfectly, of course, but to a considerable extent, it is able to 
keep in touch with events throughout the country and make reports upon 
them for the benefit of all. There can be no doubt that in this peculiar provinee 
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the Society will be greatly strengthened by its new system of state representa- 
tion by Directors. 

We have already commented upon our recently instituted Board of Editors, 
comprising many of the men in law schools best qualified to express opinions 
in the procedural field. Their ready acceptance of a place on the Board in- 
dicates their confidence in the Society as a medium for assisting in needed 
reforms of procedure. 

At the present time there is no definite plan for a general meeting, but, 
if it seems practical, one will be arranged as an adjunct to the annual meet- 
ing of the American Bar Association, that meeting affording the best op- 
portunity in the course of the year for bringing our members together. 

This statement of plans for increased usefulness should be supplemented 
by a cordial appreciation of the support extended to the Society in the past, 
in a variety of ways, by a very great number of readers of the Journal. There 
ean be no question that they will continue their co-operation and it is sug- 
gested that a very good way will be to bring the nature of this work and its 
needs to the sympathetic attention of their aequaintances. 





Advertising an Article on Hawaiian Courts 


From Moseow to Hamburg, from Hamburg to Paris, thence westerly to 
New York, to Chicago and to San Francisco, it is a matter of common ob- 
servation that one finds more evidences of general progress the further west 
one goes. We had supposed that the phenomenon ceased where the Pacific 
laves our western boundary, but since reading Miss Sau Ung Loo’s article 
in this number on the Hawaiian judicial system we realize that progress, in 
judicial organization at least, has progressed infinitely further out among 
the voleanos and pineapples of our island group than it has in New York City. 
Tt will still be quite a long time before any state has a judiciary article suffi- 
ciently concise to permit of adopting the excellent features of the insular 
judiciary. To be brief, we mean the appointment of the supreme and cireuit 
judges by the chief executive, the appointment of the inferior court judges 
by the chief justice, the superintendence of the latter judges, including re- 
moval for unfitness, by the chief justice, the payment of good salaries in lieu 
of our justice fees, a ban on practicing by the district magistrates, and monthly 
reports by all judges. To this list may be added assignment of judges by the 
chief justice, the creation of specialized courts, declaratory judgment pro- 


cedure, and arbitration agreements that are irrevocable. Hawaii is a challenge 
to all the states. 





A Scandal That Teaches a Lesson 


If any reader thinks that we are not warranted in using such a sensa- 
tional word as ‘‘buccaneer’’ to describe the New York lawyers found guilty 
in the recent ambulance chasing investigation, reported on again in this num- 
ber by Mr. Julius Henry Cohen, it is because he has not heard of the revolting 
details of the business. A comparatively small number of lawyers and ac- 
complices discovered a get-rich-quick scheme a few years ago and which bears 
the same relation to old-fashioned ambulance chasing, that a West Indian 
hurricane bears to a summer squall. Until recently the racketeering began 
with a real injury and real witnesses, but in the metropolis under severe 
competition, it arrived at the stage of dispensing with these factors in many 
instances. 

That a few lawyers should become utterly corrupt under the temptation 
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to make hundreds of thousands of dollars in a short time occasions no surprise. 
But what we cannot understand is how it could be possible for the judges 
of New York to remain in ignorance of the situation while thousands of cases 
piled up on the calendars over a period of at least two or three years. These 
were mainly ‘‘strike’’ actions, intended not to be tried, but to be used to 
extort a settlement from innocent persons who would rather pay than defend. 
The victims knew the nature of the business and the restaurant owners’ asso- 
ciation, bleeding from a thousand pricks, organized to protect itself. It 
seems impossible that the situation was not well known to filing clerks and 
other agents for the courts, and also to a fringe of lawyers. It seems un- 
believable that some suspicion did not enter the minds of one of a score or 
more of judges in time to have prevented the greater part of the gigantic 
swindle. But so it was. And the moral is that courts, especially in large 
cities, need a manager of their business, of the vastly important administrative 
side of the judicial function. Such a manager would have known the nature 
of the phenomenal growth of personal injury cases brought by a few buc- 
eaneering lawyers almost at the start. It was such a very unnecessary scandal. 
Several million dollars could have been saved to innocent defendants if the 
courts had not lent themselves to the operations of the swindlers. 





Buccaneer Lawyers of New York Routed 


Mr. Julius Henry Cohen Reports on Completion of Investigation 
by Bench and Bar in Boroughs of Manhattan and Bronx— 
Seventy-four Lawyers Await Discipline 





Some fourteen thousand lawyers have 
their offices in the Boroughs of Manhat- 
tan and the Bronx, New York City, the 
territory covered in the investigation 
of ambulance chasing evils conducted 
during the first half of 1928. On Octo- 
ber 2 Mr. Justice Wasservogel of the 
Supreme Court, who had been desig- 
nated by the Appellate Division to con- 
duct the investigation, recommended 
for disciplinary action by the Appellate 
Division seventy-four members of the 
bar. 

Even more encouraging than the con- 
trast afforded by the number of prac- 
ticing attorneys and the number rec- 
ommended for disciplinary action, is the 
statement made by’Mr. Isidor J. Kresel, 
who acted as counsel in the investiga- 
tion. In presenting Judge Wasser- 
vogel’s report to the Appellate Division, 
Mr. Kresel said: 

‘‘Ambulance chasing: I say, is dead. 
I say it advisedly. It may be that here 
and there under cover some lawyer may 


still be trying to get retainers in neg- 
ligence cases, but as a system it is 
broken up and is dead. But we must 
be ever watchful that the same forces 
do not reassemble and re-establish this 
nefarious business.”’ 

The proceeding before Judge Wasser- 
vogel is not yet closed and will con- 
tinue to function under the further 
orders of the Appellate Division of the 
Supreme Court, but the work covered 
in the report submitted on October 2 
began in February and ended about 
July 30. Some eleven hundred wit- 
nesses were examined before the justice, 
and twice that number by the legal staff 
which prepared for the open hearings. 
The investigation was a general one in 
respect to practice in negligence cases, 
no specific charges against any particu- 
lar lawyer being made. 

It is easy to understand that the evil, 
while intensive, was not extensive, and 
was concentrated in the hands of a very 
small proportion of the membership of 
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the bar. One lawyer called testified that 
in the four years since his admission 
to the bar he had had over three thou- 
sand negligence cases, an average of 
more than 750 a year. In his report 
Judge Wasservogel said: 

It must not be assumed from this re- 
port that the abuses revealed in the am- 
bulance chasing investigation affect the 
profession in its entirety. Nothing could 
be further from the truth. The malign 
activities which were disclosed by this in- 
quiry involve a relatively small part of the 


bar. My confidence in lawyers remains 
unimpaired. 


In an article in the August number 
of the Journal’ we referred to the vari- 
ous methods of solicitation used, the em- 
ployment of runners or chasers, the con- 
nivance and assistance of hospital at- 
tendants, doctors, members of the police 
force, and others. Much interest, there- 
fore, attaches to the adoption by the 
New York County Medical Society on 
October 22, less than three weeks after 
the submission of Judge Wasservogel’s 
report, of a resolution indorsing and 
approving 
a thorough investigation into the unlawful 
and illegitimate practices of physicians 
whereby their position and standing are 
misused to foster improper litigation, to 
bolster up fraudulent and unfounded 


claims and to set at naught the true ad- 
ministration of justice. 


Medical Society Co-operates 

Action was authorized ‘‘to the end 
that this society may assume its proper 
responsibility to the publie and the pro- 
fession in eliminating the flagrant 
abuses of professional license and pre- 
rogative now shown to exist.’’ Though 
no one of the physicians named in the 
ambulance chasing investigation is a 
member of the County Medical Society, 
the resolution, which was presented by 
the counsel for the Society, was adopted 
without a dissenting vote. Commenting 
on this resolution, the New York Sun 
on October 25 said: 


Crooked doctors who have aided shyster 
lawyers in the preparation of fraudulent 
claims for damages in personal injury 
suits may soon expect to join their former 
allies in their deserved plight resulting 
from the inquisition into ambulance chas- 
ing. 


The ambulance chasing investigation 
1Vol. XII, No. 2, p. 36. 


had its inception in the petition of the 
Association of the Bar of the City of 
New York, the New York County Law- 
yers’ Association and the Association of 
the Bar in the Bronx. Their courage 
in initiating a general investigation in- 
to the conduct of the members of their 
profession and in cleaning their own 
house has been vindicated by the action 
of the physicians. The growth of the 
spirit of co-operation between the two 
professions was marked by the address 
of Chief Judge Benjamin Cardozo of 
the Court of Appeals of the State of 
New York, before the New York Acad- 
emy of Medicine on November first. 
Judge Cardozo suggested that com- 
mittees be named by the Academy and 
by the Bar Association for the purpose 
of pooling the resources of the two pro- 
fessions in a study looking toward a 
re-statement of the homicide law and 
perhaps of the definition of insanity 
in criminal eases. These are matters, 
said Judge Cardozo, ‘‘where society has 
so much to gain from co-operative en- 
deavor.”’ 

The attitude of the publie toward the 
ambulanee chasing investigation is re- 
flected in the many editorials which 
have appeared and in the columns of 
space given over to reports of the hear- 
ings from day to day. It is reflected 
also in such action as that taken by the 
United Real Estate Owners Association, 
which, at its meeting on October 8, ex- 
pressed its deep appreciation ‘‘of the 
thorough, able, impartial and painstak- 
ing manner in which the investigation 
was conducted by Mr. Justice Wasser- 
vogel; of the untiring labors of Mr. 
Kresel and associate counsel in ferreting 
out the facts under the most adverse 
and hostile conditions’’ and commended 
the report of Judge Wasservogel to the 
careful consideration of the state legis- 
lature. . 

Brooklyn Cases Pending 

In Brooklyn, where the Appellate Di- 
vision of the Second Department or- 
dered an investigation, eight lawyers 
were cited for discipline. The report 
of Supreme Court Justice Faber, who 
was in charge of the investigation, has 
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not been made public. The cases were 
referred to an official referee for report 
and recommendation. The first ease was 
reported on by the referee on October 
1. The lawyer was charged with hav- 
ing failed to turn over settlement 
money. It was also charged that the 
client’s name had been forged on the 
settlement release. In another case be- 
fore the referee the lawyer was said to 
be a ‘‘broker or exchange dealer’’ who 
peddled out to a selected list of lawyers 
a large number of negligence cases. In 
another case the lawyer secured negli- 
gence cases through the assistance of 
hospital internes and doctors, whom, in 
addition to paying them for eases, he 
entertained lavishly. These cases will 
be considered by the Appellate Division 
of the Second Department during the 
present term. 


Some ten or eleven Brooklyn doctors 
were summoned to appear on October 
19 before a sub-committee of the Griev- 
ance Committee of the State Board of 
Regents to answer charges growing out 
of the Brocklyn ambulance chasing in- 
vestigation. 


Following the publication of the re- 
port of Judge Wasservogel, the Brook- 
lyn Eagle said, on October 7: 


The fact that 74 lawyers were cited for 
misconduct in the practice of their pro- 
fession was an important feature of this 
report. . 4 . Much more significant, 
however, were the rangeful recommenda- 
tions for lasting reforms contained in the 


report. These suggestions cover many 
phases of the subject and if given the 
force of law should in future prevent the 
revival of abuses that have disgraced the 
legal profession. 

Among the recommendations made by 
Judge Wasservogel in his report were 
these : 


1. Contingent fees should be cut 
from 50 per cent to one-third of the 
amount recovered and should be passed 
upon by the court both in adult and in- 
fancy cases. 


2. Retainers obtained from injured 
persons while in hospitals or within 
fifteen days after an accident should be 
declared void. 


9) 


3. Lawyers should be compelled to 
file affidavits with all notes of issue, tell- 
ing how the retainers were secured and 
stating that they were not solicited. 


4. The erime of perjury should be 
changed from a felony to a misdemeanor 
in order that convictions may be ob- 
tained more easily. 


5. Attorneys for defendant corpora- 
tions should be held responsible for un- 
ethical measures employed by claim de- 
partments. 


6. Settlements in personal injury 
cases should be made in court with the 
injured person or a competent repre- 
sentative present to prevent withholding 
of funds by dishonest lawyers. 

—Julius Henry Cohen. 





Needed Book on Arbitration 
Appears 


A publication of the American Arbi- 
tration Association (342 Madison Ave., 
New York City) entitled The Practice 
of Commercial Arbitration deserves the 
attention of all interested in its subject 
matter. The book is a complete, but 
concise, guide to the procedure and law 
involved in arbitration from the stand- 
points of litigant, counsel and arbitra- 
tor. In eleven chapters the procedure 
is treated from a general explanation 


to the enforcement of the award. There 
follows an annex of eight chapters con- 
taining the United States and New York 
arbitration acts, the model state act, the 
rules and forms of the Association and 
a table of cases. The book has 247 
pages. 

The publication of this rather neces- 
sary volume marks a stage in the de- 
velopment of arbitration and also helps 
to round out the publication program 
of the American Arbitration Associa- 
tion. 





Bar Ticket Prevails in St. Louis 


Success of Bar Candidates Should Inspire Lawyers to Create 
a Workable System of Filling Bench Vacancies—Better 
to Caulk a Ship Than to Pump Forever 





The St. Louis Bar Association has re- 
cently afforded an excellent illustration 
of the need for bar guidance in judicial 
elections and of the possible benefits. 
It was necessary for the voters to fill 
nine places on the Circuit bench, two 
on the Court of Criminal Corrections, 
and to elect a prosecutor. The Bar As- 
sociation conducted two ballotings, one 
before the public primary, and one be- 
fore the election. Although the ecandi- 
dates had to be nominated and elected 
as Democrats or Republicans, the law- 
yers voted for all of them irrespective 
of their own party connections. Then 
the bar made a dignified campaign for 
the endorsed candidates, appealing to 
lay organizations through selected 
speakers and to the general public by 
radio. The newspapers lent their sup- 
port, appreciating the need for support- 
ing a list of candidates expertly studied 
and endorsed.* 

The result was all that was hoped for, 
every endorsed candidate being elected. 
It happened that there was a Republican 
landslide, and the three judges and the 
prosecutor endorsed by the bar who 
were in the Democratic column, were 
the only Democrats elected in the en- 
tire city. 

The St. Louis Post-Dispatch in an 
editorial said that if nothing but the 
election of Judge Miller, a Democrat, 
as prosecutor, had resulted, ‘‘the people 
of St. Louis would deserve congratula- 
tions; but in their zeal to purify the 
processes of justice the people did more. 
They took the Bar Association ticket 
irrespective of party, and elected it over 
the protests of organized polities. No 
more incredible feat has been performed 
by any electorate. It gloriously justifies 


1We are indebted for this information to 
Judge Irvin B. Barth. The president of the 
St. Louis Bar Association is Jacob M. Lash- 
ley. 


that democracy which holds the people 
fit to govern themselves.” 


It is easy to agree that the people of 
St. Louis deserve congratulations in 
that enough of them heeded advice and 
succeeded in splitting their ballots at 
a presidential election and electing a 
list of expertly endorsed judicial can- 
didates, some on a minority party ticket. 
An ‘‘ineredible feat,’’ indeed! And the 
more ‘‘incredible’’ the less does it prove 
that several hundred thousands of 
people can wisely select the best avail- 
able candidates for an office calling for 


rare and highly expert qualifications. . 


In fact they cannot make such wise 
choices. They never have made them. 
They never will. The choices, if there 
is anything but blind luck in the so- 
called election, are always made, not by 
the people, but by persons and groups 
specially interested, and ordinarily the 
special interest is one directly in con- 
flict with public interest. In the recent 
instance the St. Louis Bar Association, 
composed of men of both leading 
parties, but more concerned with get- 
ting good judges than with furthering 
party interests, became an interested 
group, and, with the help of the news- 
papers, it whipped the old kind of in- 
terested groups. 
Should Construe Victory Aright 

This is a fine thing, not merely be- 
cause it keeps the administration of jus- 
tice in an important city on a higher 
plane for a few years than it otherwise 
would achieve, but because it may de- 
velop into a tradition of the bar and a 
habit of the electorate. It is well for 
the lawyers and their associations to feel 
a responsibility for advising the elec- 
torate when that electorate is helpless 
in its ignorance and subjected to speci- 
ous appeals, partisan and otherwise. It 
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is wholesome for the lawyers to exert 
themselves mightily, and to take credit 
for good works. But if they do not 
think clearly about the entire problem, 
assuming that the same kind of effort 
can be counted on to yield the same good 
results, year after year, indefinitely, 
they will have a rough awakening. 

Bar concentration in elections may 
have unexpected results. It may bring 
about stronger combinations of politi- 
cians. It may develop a disruptive 
foree that a voluntary bar association 
eannot withstand. It may tempt news- 
paper owners to make their own slates, 
taking some of the bar candidates to 
assist in defeating some who are not 
bar candidates. It may result in the 
campaign advertising of party candi- 
dates for the bench through the raising 
of slush-funds to such an extent that 
the bar cannot compete. There are 
many possible ways of defeat and only 
one way leading to complete success. 
Nothing is more full of surprises than 
the perennial efforts to ‘‘elect good 
men.”’ 

So, while there now is encouragement, 
there should also be, not only a will to 
continue the good work, but also intel- 
ligence enough to understand that un- 
der any proper system of government 
by the people the people will not be 
required to do that which they mani- 
festly, absolutely, now and forever, are 
by nature disqualified from doing. 

The bar should organize and endeavor 
to exert an influence at all times for 
the selection of the best available ma- 
terial for the bench. But it should 
always keep foremost in mind a realistic 
view of the scheme for filling judicial 
offices. If bar influence is to be success- 
ful to any considerable extent there 
must be a mode of selection in which it 
stands a fair chance. One victory does 


not prove very much, as the Cleveland 
Bar Association learned to its regret. 
Combine Thinking with Hustling 

So we submit that it is well for city 
associations of the bar to continue ef- 
forts to elect specified candidates for 
the bench, even though it calls for a 
lot of very hard work and costs a great 
deal of money not easily obtainable. 
But meanwhile, between campaigns, it 
is ten times as sensible for the associa- 
tions to pursue a study of the conditions 
under which they labor, usually at such 
great disadvantage, and see how, by 
educating the people once for all on 
this subject, they can secure adoption of 
a system that does not of its very nature 
play into the hands of the imps who 
mock human endeavor. ° 

In other words, bar participation in 
judicial selection is a good thing, and 
the actual election of a few judges for 
short terms is the slightest part of its 
worth. The greater worth lies in two 
things; the assumption of responsibility 
by the profession, and even more in the 
enlightenment which may come to sup- 
plant a blind acceptance of a faulty 
tradition and of silly, exploded dogmas. 

Unless the profession can see and ad- 
mit futility where it has existed for 
generations (in the polities of the larger 
cities) and learn how to create better 
institutions, then they will richly deserve 
the failure sure to come from merely 
bucking a stone wall. Nothing can ex- 
eeed the energy of a crew when a ship 
springs a leak. They deserve praise 
and encouragement. But if the crew 
continues pumping the ship on the next 
voyage and the next indefinitely, instead 
of patching, caulking or getting a new 
ship, they deserve no praise, but only 
the sweat and fatigue and ridicule that 
their foolishness so ‘‘gloriously justi- 
fies.’’ 





The agitators for labor unions and other groups who in past 
years exploited discontent often uttered the phrase “class con- 
sciousness.” In its old usage as a challenge it is now seldom heard, 
but there are no better words to describe what lawyers need today. 
They need an aroused sense of their own class consciousness, and 
also of class responsibility —Andrew R. Sherriff. 








Bar Integration Makes Progress 





California State Bar’s First Meeting Memorable for Enthusiasm, 
and for Heartfelt Criticism of New Court Rules—Sensible 
Plan of Co-operation With Judicial Council Found 


One of the writer’s cherished keep- 
sakes is a yellowed pamphlet containing 
the commencement oration delivered by 
a ‘‘distinguished jurist’’ when his 
father received his B. L. degree. The 
subject was ‘‘The Lawyer’s Oath.’’ For 
more than one geperation, in fact, a 
favorite topic for conventionalized 
thinking and talking was the obliga- 
tions assumed by one entering upon a 
career at the bar. And yet the sub- 
stance of the lawyer’s duty may be put 
quite tersely. He must of course serve 
his clients in a competent manner and 
with fidelity. He must show respect for 
the judiciary, assist the court in find- 
ing the correct decision in his own cases, 
and execute any special* commissions 
laid upon him by a judge. In cther 
words he must faithfully interpret the 
law to his clients and endeavor to see 
justice prevail in litigation. These are 
the essential duties of the lawyer. Boil 
down all the oratory and precepts of 
a century and this is the residuum. 

Now, perhaps, if our judicial depart- 
ment were functioning in the most con- 
ceivable way nothing could be added in 
respect to these two fundamental as- 
pects of the practice of law—a duty 
to the client and a duty to the judiciary. 
But in our times the situation is not 
so simple. The persistence of a primi- 
tive plan of decentralized courts, owing 
in part to the difficulty of blasting a 
few quite unnecessary words out of con- 
stitutions, together with tremendous in- 
creases in population and _ litigation, 
long since brought us to the situation 
where, in almost every state, the ad- 
ministration of justice fails to meet rea- 
sonable expectations. Who now carries 
the responsibility for unifying the vari- 
ous courts? Who owes the duty of 
modernizing procedural rules? Who 


the duty to keep unfit persons from the 
bar? 

Obviously these matters and others 
are all involved in the administration 
of justice, and the responsibility for 
reform rests upon the judicial depart- 
ment, consisting of bench and bar. Any 
realistic government of the bar clearly 
must be of and by the bar. The modern- 
izing of procedure may be looked upon 
as a joint obligation of bench and bar 
until such time as the judiciary is given 
a mandate to make rules in derogation 
of statutes. From that time it is peecu- 
liarly a duty of the bench, but one in 
which the bar may well participate to 
some degree. In bringing about a co- 
ordination of courts both bench and 
bar should work together. Where a ju- 
dicial council exists there should be a 
steady approach toward integration of 
the judiciary in a well-managed system, 
and here the bar may well participate 
as advisors, while the judges will 
shoulder the principal responsibility. 

These suggested divisions are not a 
matter of constitutions or of laws, but 
rest upon the principle that there can- 
not be responsibility without power, 
nor power without responsibility. 

Lawyer’s Duty Is Collegiate 

Now to presume that the lawyer's 
duty to promote a better administration 
of justice exists as an individual re- 
sponsibility only, would be futile, The 
responsibility obviously is a responsi- 
bility of the entire bar of a state. There 
is an individual responsibility, but it is 
to lend support to the entire bar as the 
agency through which the common duty 
may be performed. It is a duty as- 
sumed by every person when he becomes 
a member of the judicial department of 
government, by accepting a license to 
practice law. 
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This inherent duty of the lawyer to 
perform at least his minimum quota of 
service by contributing to the support 
of the bar of his state, in order that 
the administration of justice may be 
improved, so far as we ean learn, was 
never clearly expressed until a year or 
two ago. It was formulated very 
clearly, and much more concisely than 
above, by Mr. Julius Henry Cohen, 
speaking at a meeting of the national 
conference of bar delegates. In other 
words, the need has been generally felt 
and acted upon for years before the ob- 
vious philosophy found expression. 

This minimum of service to the bar 
may be nothing more than payment onec 
a year of the individual lawyer’s share 
of the cost of maintaining an adequate 
bar organization. If there is no such 
adequate organization, strong enough 
to speak for the entire bar, then it is 
the duty of the individual lawyer to 
give as much aid to the creation of 
such an organization as he reasonably 
can give. 

In absolutely no field whatsoever is 
there such positive need for effective 
organization as in the bar. Without or- 
ganization we have chaos amid several 
thousand officers of the department of 
justice. Nobody can ever measure the 
national loss which has resulted from 
the slowness of the lawyers to realize 
this truth. 

There could be much speculation on 
the reasons for this slowness. Lawyers 
are naturally very independent. In the 
average state they are also scattered 
over a great area. They are busy men 
engaged pretty much all of the time in 
trying ‘‘to make tongue and buckle 
meet,’’ which might stand for the law- 
yer’s absolutely primal duty. 

But we incline to the view that the 
principal reason for the dilatory growth 
of the idea of a real bar lies in the fact 
that until quite recently it has been too 
easy for any aspirant to get a license 
to practice law. It was hard to con- 
ceive of a responsible profession as long 
as the bottom was open. The lawyer 
did not have to invest enough in a mem- 
bership fee to appreciate the honor of 
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the order he was invading. And this 
ease of entrance to the profession doubt- 
less accounts in large measure for the 
tongue and buckle struggle. 

Whatever the reason, it is apparent 
that we are now pretty well along in 
a movement destined to work great 
changes. That it will result generally 
throughout the country in substantial 
integration of the several state bars 
within a reasonable time is no longer 
to be doubted. Every year will unques- 
tionably see progress in this direction, 
as has every year in the past decade. 

Judge Hughes Inspiring Words 

Naturally much difference of opinion 
as to the quickest, easiest and surest 
method of accomplishing integration ex- 
ists at this time. To such an extent 
have the accustomed voluntary state as- 
sociations been quickened in certain 
states that some observers are very well 
satisfied with this method. Those who 
recommend legislation as a direct way 
to create an official bar must at least 
admit that there must first be a volun- 
tary bar association which has developed 
an ideal and has the pluck to make a 
fight. Fortunately we have already ar- 
rived at the stage when various methods 
of approach are in actual trial. 

The catholic appreciation of all ef- 
forts to make a self-conscious, collegiate 
bar is found in a sentence spoken by 
Charles EK. Hughes when presiding over 
the special meeting of the Conference 
of Bar Association Delegates at Wash- 
ington in 1926: 

The dream that we have, the vision we 
have—don’t let that fail—of lawyers to- 
gether feeling that they are members of a 
profession, feeling that the interests of 
the profession are not the interests of a 
minority, but are the interests of all, feel- 
ing a duty to establish and maintain 
standards and willing to discuss with any- 


body the way to do it, but intent on getting 
it done. 


As compared with a few years ago 
there is immense encouragement in the 
outlook, though it perhaps should be 
said that there are many states in which 
the bar association numbers no more 
than one-third of the practicing bar, 
reason enough for the weakness com- 
monly displayed. And there are some 
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states even where twice as large a pro- 
portion of the lawyers are enrolled and 
pay dues, but the association is like a 
windmill, it turns and turns but remains 
always in the same place. There is too 
great a tendency perhaps to create a 
great number of committees, fifteen, 
twenty or more, so that merely bringing 
them to the point of routine reports ex- 
hausts the none too abundant energies 
of the association. 

The report of the committee on state 
bar organization of the Conference of 
Bar Association Delegates, read at the 
Seattle meeting last July by Chairman 
Goodwin deals with many of the states 
—with enough to indicate most hopeful 
progress, because the static quality of 
the weaker ones was until recently 
characteristic of nearly all. 

Great Spread of Movement 

In a great arch of states, extending 
westerly from Lake Michigan to the 
Pacific Northwest, thence southerly and 
again easterly to the Texas west bound- 
ary, a distance of about 4,000 miles, 
there is a definite movement toward bar 
integration. In Wisconsin, Minnesota, 
Washington and Oregon, it is by volun- 
tary federation of local associations with 
the state association, looking toward a 
union as nearly one hundred per cent 
strong as possible. In North Dakota, 
Idaho, Nevada, California and New 
Mexico the statutory method of official 
organization was chosen. This leaves 
two gaps in the arch, Montana and 
Arizona, and there are good prospects 
that both will obtain desired legislation 
in their next assemblies. In Texas and 
Oklahoma also are powerful movements 
looking toward complete organization. 
On the Gulf coast is Alabama, one of 
the leaders in the movement, and ob- 
viously a source of contagion to her 
neighbors, because warm interest in 
union is reported in Tennessee and 
Georgia, while the Virginia bar is united 
in support of an act which varies con- 
siderably from any yet tried. 

The report made to the Conference 
by Mr. Joseph J. Webb, first president 
of the California State Bar, was the 
most convincing proof yet offered of 
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the power of organic union to put life 
into the bar of a state. The Conference 
of Delegates has heard of many de- 
velopments to justify its existence, but 
all together could not equal the accom- 
plishments told very simply and sin- 
eerely by President Webb. A longer 
report of his remarks than we can make 
here will be found in the American Bar 
Association Journal for November, 1928, 
at page 617. 

We have already told about the long 
struggle of the California State Bar As- 
sociation to secure adoption of its self- 
governing bar act. The powerful in- 
terest thus developed assisted doubtless 
to make the State Bar’s first year an 
eventful one. As rapidly as possible 
administrative machinery was set up 
in every part of the state to take over 
the work formerly done (if done at all) 
by grievance committees. The pledge 
was made to the public that the State 
Bar would improve the administration 
of justice. The Board of (Governors 
held meetings lasting three days once 
a month in various parts of the state, 
having an average attendance for the 
year of thirteen out of a _ possible 
fifteen. Over 2,000 lawyers volunteered 
for work in various sections devoted to 
topies as fundamental as the selection 
and retirement of judges, the delegation 
of the rule-making power, and others. 
A most elaborate means for integrating 
the studies of sub-sections in all parts 
of the state was worked out. 

The first annual meeting was opened 
in Pasadena on October 11, about eleven 
months after organization. One thou- 
sand of the 9,999 members resident in 
the state were present. One by one the 
section topics were brought up on re- 
ports. In most of these it was found 
that time had been insufficient to formu- 
late a clear opinion of the bar. 

But on one recommendation the Bar 
took formal action, it being adoption 
by a generous vote of a recommendation 
that a plan for selecting and retiring 
judges worked out by the Common- 
wealth Club of San Francisco should be 
approved. This was a sensational vote 
in view of the lawyer’s adherence to 
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traditional methods of selecting judges, 
be they appointive, or elective. The 
plan approved provides that at the lat- 
est general election before a judge’s 
term expires his name shall be placed 
upon the ballot, with no competitors, for 
a popular declaration that he shall be 
re-elected for another term, or not. If 
not so re-elected, the vacancy shall be 
filled by the governor’s appointee, who 
shall hold until his name shall be sub- 
mitted to the voters at the next election. 
This will be reported on more fully 
in a later number. It may be said, 
however, that further discussion of the 
matter will be had throughout the state 
to consolidate bar opinion before def- 
inite action is undertaken. 

Storm of Criticism Bursts on Meeting 

As for the execution of their trust 
by the Board of Governors this great 
meeting displayed nothing but the 
warmest approbation, but a storm of 
words, opinions and feelings swept over 
the meeting when the matter of new 
Superior Court rules was brought up. 
These rules had been formulated by the 
Judicial Council, under express au- 
thority of law. It is evident that they 
were designed to further prompt and 
economical justice. But from the point 
of view of a large number of the law- 
yers present they were anathema, or 
worse. 

The matter was well aired. It was 
a most interesting juncture, the first of 
its kind, for here was a bar given full 
powers of self-government, proud of its 
unequalled progress toward integration, 
voicing intense disapproval of the first 
rule-making of a new judicial council, 
the working agency for judicial inte- 
gration, and supreme in its field. It 
would have been worth to any lawyer 
a long trip to have heard that dis- 
cussion. 

It was a good thing for the Bar to 
have a place for airing its opinions and 
doubtless not a bad thing for the judi- 
cial council to ascertain the precise 
state of professional opinion. But 
naturally the only present problem was 
one of achieving an equilibrium, and the 
modus vivendi was readily discovered 
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in a proposal to ask the judicial council 
to listen to advice from a committee of 
lawyers. Unlike the councils in several 
states, the California council law (con- 
stitutional amendment) has no provision 
for lawyer members. 

The result will be a natural mode of 
co-operation. If the best informed law- 
yers (and those competent to make rules 
of procedure are rare) are appointed to 
this committee the judicial council will 
be notably strengthened in this fune- 
tion, it will know how the practitioner 
reacts to specific proposals, and the 
State Bar will feel much safer. Its 
ambassadors to the councils of the uni- 
fied judiciary will interpret court rul- 
ings to the sovereign bar. 

The California State Bar also went on 
record in favor of a summary judgment 
procedure and a measure to speed up 
the trial of justice court cases. It heard 
of progress in its undertaking of draft- 
ing a new corporation law, something 
long needed by that state. It recorded 
its opinions with respect to several con- 
stitutional amendments to be voted on 
at the coming election. 

Bar Admission Requirements 

One of the important matters to be 
acted on before long is that of admission 
to the bar and there is reason to expect 
that California will join the progressive 
states. Always a leader in popular edu- 
cation, the state now has over three 
score of colleges giving at least two 
years of work toward a degree, and 
several are being instituted every year. 
For that reason California can with the 
best of grace require its youth who are 
ambitious to become lawyers to get a 
proper scholastic foundation. 

Some slight idea of the enthusiasm 
engendered, the esprit de corps and the 
numerous undertakings of this self-gov- 
erning bar in the first eleven months 
of existence is afforded by an interview 
given out by President Webb shortly 
before the meeting. 

“The annual meeting at Pasadena, Octo- 
ber 11, 12 and 13, marks the end of the 
first eleven months of the most unique 
experiment in the history of the American 


bar,” said President Joseph J. Webb. ‘In 
fact, the self-governing bar will pass out 
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of the experimental stage with this first 
annual meeting. What has been accom- 
plished during the past eleven months has 
done more to solidify the bar, to mobilize 
its intellectual resources in behalf of a 
better bar and an improved administration 
of justice, than anything in the previous 
history of the legal profession in this 
State. 

“During the past year organization has 
been effected, disciplinary activities have 
been undertaken, rules of professional 
conduct have been adopted and the atten- 
tion of the bar actively directed to the 
problems of the administration of justice. 
This coming meeting will set the feet of 
the bar upon the pathway of organized 
public service in a manner never before 
attempted. The State Bar is today ‘sold’ 
on itself, which means a higher apprecia- 
tion of its obligation of service to the 
public.” 


President Webb received such an ap- 
preciation for his distingished services 
as principal organizer and first presi- 
dent of the State Bar as few lawyers 
have ever received from their colleagues. 
He was re-elected to the Board of Gov- 
ernors and Mr. Thomas C. Ridgway, of 
Los Angeles, the last president of the 
former California State Bar Associa- 
tion, became president. Meanwhile Mr. 
Webb, through invitations from other 
states, extends his mission to points far 
afield. At the close of the War, which 
took him overseas as a civilian organ- 
izer, he felt the need for a new field 
for patriotic endeavor, and presumed to 
find it in his own profession. So he 
set to work to build up the San Fran- 
cisco Bar Association. This led him to es- 
pousal of the self-governing bar plan 
as a means for vitalizing and integrat- 
ing the entire bar of his state. Now 
he becomes an ‘‘apostle to the Gen- 
tiles.’’ 


Second Year Will Be Dramatic 

The second year of the California 
State Bar is likely to be quite as dra- 
matie as the first. Two eases involving 
the validity of the act and the powers 
conferred are pending in the Supreme 
Jourt. The ease of ‘‘In re Cate (57 
Cal. App., Dee. 267) involves considera- 
tion of the so-called inherent powers of 
the courts to control admission, disbar- 
ment and reinstatement notwithstand- 
ing the terms of the state bar act. The 
proceeding in disbarment against Cedric 
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W. Peterson brings up every possible 
objection to the constitutionality of the 
act. 

But the subsequent case testing bar 
powers, arising from the attempt to in- 
vestigate the conduct of a sitting judge 
us a member of the State Bar, promises 
to be, as a matter of interest to lawyers, 
one of the great cases of a century. 
It grew out of charges that Judge 
Carlos S. Hardy, of the Superior Court 
of Los Angeles had received a consider- 
able sum of money while the prosecution 
of Mrs. Aimee Semple McPherson was 
pending. The Board of Governors chose 
three of its number as a committee to 
investigate. Judge Hardy appeared by 
counsel and presented a statement, but 
refused to give testimony and chal- 
lenged the jurisdiction of the committee. 
Thereupon an order to show cause was 
sued out of the Superior Court for the 
commitment of Judge Hardy for con- 
tempt in refusing to answer the com- 
mittee’s questions. The opinion of 
Judge McComb, who heard the matter, 
was that a judge, by reason of his of- 
fice, is not a member of the State Bar, 
and hence not subject to its jurisdiction. 

The statute with reference to the 
right of a judge to practice law is am- 
biguous, the expressed prohibition being 
against his appearing in court. The 
State Bar enrolled the judges as mem- 
bers, and the instant case arose on the 
theory that a judge might be subject 
to the disciplinary power of the State 
sar in respect to conduct as a practic- 
ing lawyer during his term of office. 
The matter will be heard in the Su- 
preme Court. Throughout the country 
elected judges have generally belonged 
to bar associations, held offices in them 
and served on their committees. In 
some states they have been barred from 
practice. Until a real power to disci- 
pline was given to a bar, and an in 
stance like that in Los Angeles arose, 
the amorphous relations of bench and 
har ealled for no clarification. 

These cases, as well as one determin- 
ing bar powers to discipline decided by 
the Idaho Supreme Court, will be dis- 
cussed in a later article. 


Continued on page 126 











Administration of Justice in Hawaii' 


Closely Knit Plan Provided—Appointment of Salaried 
Magistrates Affords Better System Than 
Prevails in the States 


Today the chief problems attracting 
the attention of those who are desirous 
of promoting a more efficient adminis- 
tration of justice in the United States 
are: 

(1) Rigid and inflexible court organ- 
ization. In the majority of the States, 
the courts are created and the details 
of organization are fixed by State Con- 
stitutions and hence difficult to change. 

(2) Justice of the Peace. The sys- 
tem of elected justices of the peace, 
who depend upon fees for compensa- 
tion, has been a troublesome problem in 
a substantial number of the States. 

(3) Lack of centralized control and 
specialization of courts. In most of the 
States there is a lack of unity in the 
court organization and there is no one 
head who is responsible for results in 
the administration of justice. There is 
not enough specialization and too much 
over-lapping of jurisdiction. 

(4) Rule-making power. Most of 
the States have neglected to give the 
courts power to make rules for the reg- 
ulation and simplification of their pro- 
cedure. 

(5) Inadequate devices for avoid- 
ance of litigation. The majority of 
States have done very little towards 
providing for adequate devices to avoid 
litigation. 

(6) Delay due to jury trial. In sub- 
stantially all the States, there is much 
delay in the administration of justice 
due to the trial of cases by juries, espe- 
cially in criminal cases. 

(7) Public defender. In all the 
States, provision of some sort is made 
for the defense of such defendants as 
are financially unable to employ their 
own counsel. Some provide for a pub 
lie defender while others for assigned 

*This paper was prepared at Yale Univer- 


sity School of Law under the supervision of 
Prof. Walter F. Dodd. 


counsel without pay; the 
usually very unsatisfactory. 

The Territory of Hawaii has had to 
deal with the same problems; so it may 
be of interest to point out how she has 
met them. Under the Organie Act for 
the Territory of Hawaii, Congress ere- 
ated one supreme court with a limited 
original jurisdiction, but whose chief 
function is to hear appeals from the 
inferior courts. This supreme court is 
made up of one chief justice and two 
associate justices, all of whom are resi- 
dents of the ‘Territory and are 
appointed by the President with the 
consent of the Senate. The term of 
office is four years unless sooner 
removed by the President. The judges 
of the cireuit courts are appointed in 
the same manner, although Congress 
has conferred upon the Territorial leg- 
islature the power to organize and reg- 
ulate cireuit and inferior courts. By 
virtue of this power, the legislature has 
created (1) five cireuit courts of gen- 
eral trial jurisdiction, one of which has 
four members who act separately, and 
the others one member each; (2) 
twenty-nine district courts with a lim- 
ited jurisdiction in both civil and erim- 
inal cases—analogous to justice courts 


latter is 


in the States—each presided over by 
one district magistrate appointed by 
the chief justice of the Territorial 


supreme court for terms of two years; 
and (3) one land court whose primary 
function is to register land titles, pre- 
sided over by a circuit court judge des- 
ignated by the chief justice of the 
supreme court. The land court is situ- 
ated in Honolulu and has jurisdiction 
over the entire Territory. 

The common law of England is still 
generally followed in the Territory of 
Hawaii. But like the majority of 
States she has abolished the distinetion 
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between law and equity to this extent; 
she has done away with the two sepa- 
rate systems of courts, although the dis- 
tinction between the rules of common 
law and the rules of equity, adminis- 
tered by this one set of courts, is still 
maintained. Thus, one seeking relief 
in equity goes to the same court as that 
which administers the rules of common 
law, the only difference being that he 
goes to that court sitting as a court of 
equity. 


Court Organization 

Unlike the States, the Territory of 
Hawaii does not have a rigid and 
inflexible court organization, for the 
reason that the Organic Act, which is 
in the nature of a State constitution, 
provides only for one supreme court 
and leaves to the legislature the power 
to create and prescribe rules and regu- 
lations for the cireuit and district 
courts. , 

None of the judges of the Territorial 
courts are elected; they are all 
appointed—the judges of the supreme 
and circuit courts by the President of 
the United States and those of the dis- 
trict courts by the chief justice of the 
supreme court. Furthermore, the 
attorney-general of the Territory, too, 
is appointed by the Governor of the 
Territory with the consent of the Sen- 
ate. The county, and city and county, 
attorneys, however, are elected by the 
people. 


Courts of Inferior Jurisdiction 

One of the main difficulties in the 
administration of justice in the States 
is that which centers around the jus- 
tices of the peace. The system of jus- 
tices of the peace is unsatisfactory for 
three reasons: (1) the justices are 
usually elected in large numbers; (2) 
‘they are mostly men without legal 
training; (3) they must depend upon 
fees for compensation. The Territory 


of Hawaii does not have justice courts, 
with justices of the peace as presiding 
officers, but she has as courts of corres- 
ponding jurisdiction twenty-nine dis- 
trict courts each presided over by one 
In the larger dis- 


district magistrate. 
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tricts a second magistrate is appointed 
who serves only in cases of illness, dis- 
qualification or absence of the district 
magistrate and is paid by the day only 
for services actually rendered. The 
district magistrates are appointed by 
the chief justice of the Territorial 
supreme court for terms of two years 
and until their successors are appointed 
and qualified. Such district magis- 
trates are under the control of the 
supreme court, for the legislature has 
given the latter the power of removal 
whenever the ‘‘supreme court shall 
deem such removal necessary for the 
publie good.’’ : 

The power of removal is not a mere 
‘‘naper power,’ but has been exercised 
by the supreme court in at least half a 
dozen instances. Though the supreme 
court does not consider errors of judg- 
ment a good cause for removal of a 
magistrate it has, in a dictum, said that 
a continued career of gross judicial 
mistakes might establish the fact of his 
unfitness and be a good cause for 
removal. (In re Kakina [1878] 5 T. H. 
669.) Any tangible misconduct in 
office, as interviewing and borrowing 
money from persons about to be tried 
in his court, accepting bribes, accepting 
and continuing in an employment as 
counsel in a ease likely to come before 
him as district magistrate, are sufficient 
causes for removal. (In re Kalai 
[1888] 7 T. H. 257; In re Helekuniki 
[1896] 10 T. H. 285; In re Soares 
[1923] 27 T. H. 509.) 

This power of removal is discretion- 
ary with the supreme court. In In re 
Kahulu (1885) 5 T. H. 283, the court 
said that the misconduct charged 
clearly justified removal of the magis- 
trate but that in view of the fact that 
only two months remained of his term, 
it would not exercise its power of 
removal but would leave it to the 
appointing power to decide whether or 
not to renew his commission. It may be 
interesting to note that the power of 
appointment is placed in the chief jus 
tice of the supreme court and the 
power of removal in the supreme court 
as a whole. 
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The district magistrates are under a 
duty to make annual reports to the 
chief justice concerning the amount 
and kind of official business done in 
their courts during the preceding year. 

Another defect in the administration 
of justice through justices of the peace 
is that the justices are usually men 
without legal training. In Hawaii, 
however, no one is allowed to hold the 
office of district magistrate unless he 
has passed an examination for admis- 
sion to practice law in the district 
courts of the Territory of Hawaii. In 
this connection it may be interesting to 
call attention to the fact that in Hawaii 
there are two classes of lawyers, 
namely: (1) those licensed to practice 
in all courts of record; and (2) those 
licensed to practice only in the district 
courts. 

The third defect in the administra- 
tion of justice through justices of the 
peace is the fee system. This, however, 
does not present any problem in 
Hawaii, for there the district magis- 
trates are paid a definite salary pro- 
vided for by the Territorial legislature. 
The district magistrate of Honolulu is 
paid $500 per month, and is expressly 
prohibited from engaging in the prac- 
tice of law during his term of office. 
Those in the other districts are paid 
smaller salaries, varying from $250 to 
$45 per month, according to the impor- 
tance of the judicial district and are not 
prohibited from engaging in outside 
practice during their terms of office. 
By putting the district magistrates on 
a salary basis, there is eliminated the 
question of abuse of powers to make a 
profit; there is no competition; and fin- 
ally there is no incentive to act dishon- 
estly or to decide in favor of those who 
bring the cases. 

Centralized Control and Specialization 

The third defect in the administra- 
tion of justice is the lack of centralized 
control and specialization of courts. In 
the majority of states, there is no single 
head or organization responsible for 
the results in the administration of jus- 
tice, civil or criminal, and there are no 
adequate statistics to let one know how 


the whole machine of justice works. In 
the Territory of Hawaii, unity in the 
judicial system is obtained in three 
ways: 

1. Reports—It is the duty of the 
first judge of the first circuit and of the 
several judges of the other circuits to 
report monthly to the chief justice the 
amounts and kind of official business 
done in their respective circuits during 
the preceding calendar month, showing 
among other things, the number of per- 
sons prosecuted, the crimes and misde- 
meanors for which such prosecutions 
were had; the results thereof and the 
nationality of the person convicted; the 
number and kind of eases filed; and the 
number and kind of eases pending, and 
such other matters and things as may 
be requested by the chief justice. Each 
district magistrate is likewise under a 
similar duty to make annual reports to 
the chief justice showing the business 
done in his court during the preceding 
year. The chief justice of the supreme 
court is in turn under a duty to make a 
report every two years to the legisla- 
ture at each regular session, showing 
the business of the judicial department, 
and the administration of justice 
throughout the Territory. This report 
has included within it the substance of 
the reports by the various circuit court 
judges and district magistrates, and it 
furnishes quite adequate statistics on 
the business done by the various courts. 

2. Supervision over inferior courts. 
—The supreme court has ‘‘general 
superintendence of all courts of infer- 
ior jurisdiction te prevent and correct 
errors and abuses therein where no 
other remedy is expressly provided by 
law.’’ In order to exercise this 
‘‘superintending control’’ over courts 
of inferior jurisdiction, the supreme 
court is given jurisdiction and power to 
issue writs of error, certiorari, manda- 
mus, prohibition, and injunction to cir- 
cuit eourts, district courts and other 
judicial tribunals. 

3. Assignment of judges.—When- 
ever a judge is required to preside in 
another cireuit by reason of the dis- 
qualification of any circuit judge or 
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disability, or vacancy or a congestion of 
work in any circuit court or for any 
other reason, ‘‘the chief justice may 
require the judge of any other cireuit 
to hear and determine all matters— 
then or thereafter pending in the cir- 
cuit to which he shall be called for such 
purpose and while so engaged he shall 
have and exercise all the powers vested 
in a judge of that cireuit.’’ Such a 
request and authorization was held 
valid, as the statute authorizing such 
an assignment is not in conflict with 
. Section 80 of the Organic Act provid- 
ing for presidential appointment of 
cireuit court judges (Fraza v. Ioff- 
schlaeger [1922] 26 T. H. 557). Ina 
similar way the chief justice is author- 
ized to assign a circuit court judge to 
act in ease of absence, disability, or dis- 
qualification of the judge of the juve- 
nile court. And finally, he has author- 
ity to assign one of the circuit court 
judges to preside over the land court. 

In the first judicial cireuit of the 
Territory—the circuit for Honolulu— 
the specialization of courts has worked 
quite well. Prior to 1921 the work of 
the circuit court for Honolulu was 
divided at the beginning of the year 
among three judges. One judge would 
handle the divorce, juvenile and pro- 
bate calendar; another would have the 
criminal calendar; and the third would 
have the civil, jury and jury-waived, 
calendar, plus the land court. But in 
1921 the work become so congested 
that an additional judge was added, 
making four judges in the first cireuit. 
They are known as first, second, and 
third judges, and judge of the division 
of domestic relations, respectively, of 
the circuit court of the first circuit. 
The judge of the division of domestic 
relations has exclusive jurisdiction over 
divorce, juvenile delinquency, guard- 
ian and ward, and adoption. The divi- 
sion of work, however, is changed every 
year so that each judge will preside 
over a different calendar the following 
year. 

In the four remaining circuits, this 
problem of specialization does not pre- 
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sent itself, for there is only one judge 
in each circuit and he does all the work, 
including the juvenile work, with the 
exception that, in some parts of the isl- 
and of Hawaii, the district magistrate 
exercises jurisdiction in juvenile cases. 
Rule-making Power 

In order to have unity in the judicial 
system, courts must have power to 
make rules for the regulation of their 
procedure. This seems to be the best 
way to do away with the technicalities 
and complexities which now occasion so 
much delay and expense. In Hawaii 
the supreme and circuit courts have 
broad rule-making powers, subordinate 
to the Territorial legislature’s power to 
make rules. The courts have power to 
make rules only where the legistature 
has left gaps, but they have no power 
to make rules which conflict with any 
valid existing legislative enactments. 
(Territory v. Kapialani Estate, Ltd. 
[1911] 20 T. H. 548.) The supreme 
court has authority from time to time 
to make rules consistent with existing 
laws for regulating the practice and 
conducting the business of that court 
and to thereafter revise such rules at 
its diseretion. With the approval cf 
the supreme court, the judges of the 
circuit courts may make and promul- 
gate and from time to time, revise and 
amend rules for regulating the practice 
and conducting the business of the cir- 
euit courts and cireuit judges at chaim- 
bers and in the several judicial circuits 
and in all matters not expressly pro- 
vided by law. In a similar way, the 
judge of the land court may make rules 
with the approval of the supreme court. 
The district courts are not empowered 
to make any rules but are governed by 
those prescribed by the statutes. And 
they have by established usage always 
followed the rules of the cireuit court 
wherever they apply. 

By virtue of this rule-making power 
the supreme and cireuit courts have 
made a number of rules with respect to 
briefs, oral arguments, defenses, con- 
duct of case, service, and trial by grand 
juries. Rules made under such author- 
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ity have the force of law and are bind- 
ing on the court as well as on the par- 
ties to an action, and cannot be dis- 
pensed with to suit the circumstances of 
any particular case, any more than «ny 
enactment of the legislature itself. 
(Poakuku v. Kamsikekueha [1875] 3 T. 
H. 642; Estate of Bernice Puahi 
Bishop [1885] 5 T. H. 288.) This 
power of the supreme court to make 
rules consistent with legislative enact- 
ments and the plan of subjecting to the 
approval of the supreme court the rule- 
making power of the circuit and land 
courts, have worked out very satisfac- 
torily. They tend to uniform and con- 
sidered rules and have simplified prac- 
tice to a great extent, although, in fact, 
the rules of procedure are largely pre- 
seribed by the legislature. 

Besides making rules, the supreme 
court may also prepare and recommend 
for use in the several courts of the Ter- 
ritory such forms as it may deem con- 
venient and sufficient; and the forms so 
recommended shall be as valid as if 
authorized by statute. This seems to he 
a mere ‘‘paper power,’’ for the legisla- 
ture has itself prescribed numerous 
forms for indictments, summons, and 
writs of various kinds. 


Avoidance of Litigation 

The primary task of courts is to set- 
tle litigation and not to avoid it; but 
many of the controversies which come 
to the courts for settlement can just as 
easily be settled outside of court. So in 
1915 the Territorial legislature pro- 
vided for the settlement of disputes by 
arbitration. The point of difference 
between arbitration in the majority of 
states and in the Territory of Hawaii is 
this: in most of the States, an agree- 
ment to arbitrate may be revoked by 
either party thereto at any time before 
an award is made; but in Hawaii once 
the parties file with the district or cir- 
cuit court their agreement to submit to 
arbitration, neither party has a right to 
revoke the submission without the con- 
sent of the other. 


A second device for the avoidance of 
litigation in Hawaii, namely, the 
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Declaratory Judgment Act, was 
adopted in 1921. It provides that ‘‘in 
eases of actual controversy, courts of 
record within the scope of their respec- 
tive jurisdiction, shall have power to 
make binding adjudications of right, 
whether or not consequential relief is, 
or at the time could be claimed, and no 
action or proceeding shall be open to 
objections on the ground that a jvdg- 
ment or order merely declaratory of 
right is prayed for.’’ 

There have, thus far, been only two 
eases decided under this act, and both 
involve the same principle, namely: 
that courts will not entertain jurisdic- 
tion under the Declaratory Judgment 
Act when it appears that the wrongs 
complained of have already been co:n- 
mitted and that a cause of action 
already exists. (Kaea v. Waiakea Mill 
Co. [1926] 29 T. H. 122; Kalekau v. 
Hall [1923] 27 T. H. 420.) 


Waiver of Jury Trial 

Prior to 1909, in the Territory of 
Hawaii, issues of fact in civil cases 
were triable by a jury unless waived by 
the parties with the consent of the 
court. In order to secure more prompt 
and immediate trial of cases, the legis- 
lature amended the statutes, so that 
now a person desiring jury trial in civil 
cases at common law must make a 
demand in writing, filed within ten 
days after the ease is at issue, or the 
right to jury trial is deemed waived. 
3ut simply ineluding in the prayer of 
the complaint the statutory form of 
prayer for process that defendant be 
cited ‘‘to appear and answer this com- 
plaint before a jury of this country’’ 
does not constitute such a demand for a 
jury trial as is contemplated by the 
statute. (Trust Co. v. Cabrinha [1919] 
24 T. H. 777.) 

In criminal eases, jury trial may be 
waived in misdemeanors by written 
consent filed in court or by oral consent 
in open court entered on the minutes, 
but there is no provision made for 
waiver of jury trial in felonies. Any 
ease in which a trial by jury is waived 
may be tried by the court without a 
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jury both as to the facts and the law at 
any time; and after the trial is had, 
there can be no further trial upon the 
facts except upon the granting of a new 
trial according to law. Since it is 
expressly provided that the entire jury 
may be waived in the trial of misde- 
meanors, it follows that the defendant 
may waive the legal number of jurors 
by consent of court. And im such a 
case the remaining jurors can continue 
with the trial and render a verdict 
(Territory v. Soga [1910] 20 T. H. 71). 
There seems to be no sound reason why 
the Territory of Hawaii should not fol- 
low the example of Connecticut, Indi- 
ana, and Maryland, and permit a 
waiver of jury trial in all criminal 
cases, felonies as well as misdemeanors. 
Assignment of Counsel 

Where the accused has no adequate 
means to employ counsel to defend him, 
some states provide for a _ public 
defender and others for assigned counsel 





JOURNAL OF THE 


without pay. Hawaii, however, has 
adopted a middle course. If one accused 
of a felony shows to the court’s satisfac- 
tion that he is unable to obtain counsel, 
the court will assign him a counsel from 
among the attorneys licensed to practice 
law and a fee is allowed for the counsel, 
not to exceed $200 in cases where the 
penalty may be death, imprisonment for 
life or any term exceeding twenty years; 
and in other cases not to exceed $100 as 
in its discretion the court may allow. 
Only one fee is allowed and this consti- 
tutes remuneration in full for all serv- 
ices performed for the accused in the 
circuit and supreme courts in regard to 
the offense charged. 

Thus has the Territory of Hawaii 
sought to solve her problems in the 
administration of justice, and it is 
hoped that her experiences may be of 
some interest and value to the States 
confronted with similar problems. 

Sau Ung Loo, 
Yale University Law School. 





Great City Court Given Management 





Municipal Court of New York City, After Many Years Struggle, 
Will Have Unified Control] Intended to Permit of 


Benefits of Specialization 


After at least thirteen years of agita- 
tion some measure of relief has been 
afforded the Municipal Court of New 
York City. This is a civil court with 
exclusive jurisdiction to $1,000 through- 
out the city, and was created in 1907. 
In later years it has comprised forty- 
eight justices, elected in districts in the 
five boroughs of the city. The court is 
plainly one of the largest and busiest 
courts in the world and of importance 
in a public way that could not be over- 
stated. 

In New York City the problem of ad- 
ministering justice has been worked out 
on a primary plan of dividing juris- 
diction up between civil and criminal 
and then slicing these divisions hori- 
zontally. This results in three criminal 
trial courts and three civil trial courts. 
It is a primitive way of reducing a great 





function to terms that enable legislators 
to encompass it in their minds. It serves 
the other purpose of preventing the 
creation of any one institution strong 
enough to interfere with the privileges 
of the politicians and jobholders of the 
judicial establishment, who long ago 
adopted the theory that courts exist to 
create jobs. 

The defects of this plan bear down 
most severely on the courts of lowest 
jurisdiction, because the more ambitious 
lawyers willing to serve as judges strive 
for the higher, more dignified and better 
salaried courts. The lawyers who prac- 
tice in the courts of small jurisdiction 
are also of a class that averages lower 
in training, experience, independence of 
character and critical qualities than the 
class that practices in the court of gen- 
eral trial jurisdiction. 
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In the creation of the Municipal 
Court of New York there was an at- 
tempt to make a court with unity of 
control out of a great number of local 
justice courts. It is said that the fail- 
ure to go very far along the lines in- 
dicated was due to the political power 
of clerks and marshalls—or at least to 
political power inside and outside the 
court. So a weak compromise was 
worked out. A _ president-justice was 
provided but he was deprived of any 
extensive power to manage the staff of 
judges by rigid provisions in the act, 
and in the same way deprived of con- 
trol over calendars and ministerial 
agents. ° 

Weary Struggle with Office Brokers 

Since 1915 efforts to improve the sys- 
tem, equalize the work of judges, bring 
about system in the calendars, make 
some conspicuous official responsible for 
efficient and economical operation, have 
been most patiently put forth by com- 
mittees of bar associations looking 
usually to the legislature, but once to a 
judicial constitutional convention. Ap- 
parently it is impossible to dramatize 
such technical work as judicial organ- 
ization so that the press and the public 
can take a real interest in it. And 
without a broad public interest it is all 
but impossible to muster power enough 
to thwart the ever-watchful politicians. 


After a truly vast amount of most 
patriotic work by lawyers on bar asso- 
ciation committees and on a commission 
created by Gov. Alfred Smith, extend- 
ing over many years, a bill was finally 
enacted which will permit of improve- 
ment. At least it goes a considerable 
way to give the court what its founders 
hoped to give it originally. 

The new act provides for a president- 
justice who shall be appointed by the 
mayor from among the elected judges 
of the court to serve for five years. This 
may be the best way to provide a court 
with an administrative head; at least 
it is to be greatly commended for not 
making the term of manager only one 
year or two years. The president-jus- 
tice is given far wider power than the 
office had before. He shall exercise 
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‘*general superintendence over the busi- 
ness of the court and shall establish 
and supervise the system of keeping 
the records of the court.’’ Extensive 
control of the volume of eases, hereto- 
fore wholly lacking, is provided in the 
power of the president-justice to desig- 


nate a district or districts within any 


borough, and establish parts within any 
districts for the trial of special classes 
of cases, for the hearing of motions and 
for jury trials. This latter power will 
permit of creating courts which will 
deal only with special classes of cases, 
as has been done with great advantage 
in Chicago and other cities having 
courts with judicial managers. In New 
York it will probably result in central- 
izing jury trials in a few conspicuous 
branches. 

The president-justice may also assign 
a justice to hold court in any district 
or in any part of any district, in the 
borough in which the justice was elected 
or appointed, subject (except in spe- 
cified cases) to the old rule that no jus- 
tice shall sit in any district for two 
successive months. To some extent the 
new provision permits of escape from 
the old rigid plan of rotation which 
made it impossible for the court to de- 
velop and profit from special training 
and experience. 

As a check against the powers con- 
ferred it is provided that any justice 
who feels aggrieved because of the or- 
ders of his chief may complain to the 
Appellate Division of the department in 
which his district is located. 

Who Should Superintend Court? 

The theory implied in the recent 
changes derives largely from experience 
in the Municipal Court of Chicago, and 
has also been exemplified in specially 
created courts in other cities which fol- 
lowed the Chicago example. In most 
of these courts the manager of the court 
is elected by the voters. But New York 
City has had its own experience on a 
large scale over a number of years in 
its Magistrates Court, which has an ap- 
pointed manager with very large con- 
trol over its judges and offices. Ap- 
parently all that has prevented this 
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court from being known the world 
around for its effectiveness has been the 
absurd limitation of jurisdiction. In it 
are a large number of magistrates ap- 
pointed for ten years at a fair salary 
who are permitted a final decision in 
only the most petty cases. However, the 
Magistrates Court has demonstrated the 
necessity for control of a great court, 
and the selection of its head by the 
mayor has worked well. 

It is strange that in this country, 
where concentrated administrative 
power is always feared, and where in 
courts especially it is very difficult to 
impose authority even to get the min- 
isterial work done properly, when we do 
set up an authority we incline strongly 
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to jump the entire distance and make 
it arbitrary and potentially despotic. 
Of course despotism in such a field 
could not last long, but in the case of 
the Cleveland Municipal Court it lasted 
long enough to work infinite mischief. 

The alternative, of course, is to pro- 
vide a large court with several divisions, 
each with its administrative head, and 
vest the control of the court in a coun- 
cil of these presiding justices. Such an 
authority could not break down through 
the defection of any one or two mem- 
bers. There still remains the matter of 
selection of these heads and success or 
failure might ultimately depend upon 
this factor. 





Moving Away From Pickwickian Trials 


Connecticut Judge Quoted in Opinion that Judicial Council Will 
Find Way to Make Justice Prompt, Dignified and 
Worthy of Sensible Folk’s Respect 


The commonest criticism of procedure 
generally, and procedure during jury 
trial, is that it wastes time. This is 
the safest criticism to make, for nobody 
ean deny that a great deal of time is 
consumed and arguments to justify it 
are strained. Condemnation of modes of 
procedure which are time-consuming is 
also safe because it is impersonal. 

But, at the risk of provoking feeling, 
it may be said that there is something 
worse about this squandering of time 
in jury trials than mere economic loss, 
severe as that is when a number of per- 
sons, often more than a score, are taken 
from productive work for a day or more 
to determine a few facts. The jury trial 
is almost the only really public part of 
judicial administration, the part that 
can, in a sense, be comprehended by lay- 
men and that attracts many visitors. 
Here then is the evil: when jurors and 
witnesses and courtroom visitors see 
weary hours devoted to efforts to conceal 
facts, to place false appearances upon 
transactions, to misrepresent by argu- 
ment, the effect is to create, in the opin- 
ion of practical, sensible persons the 


feeling that it is a sorry game, and the 
waste of time must be of slight moment 
compared with their moral and intellee- 
tual revolt against the use to which the 
time is devoted. 

Not the loss of time—something that 
can be told in dollars—but the loss of 
respect, the loss of confidence in the 
ministers of justice, incaleulable but 
real, is the essential loss. 

There are courts in which such scenes 
are rare and there are lawyers whose 
standards do not permit them to take 
part in chicanery and misrepresentation 
but the picture holds good for a great 
many courts in most parts of the coun- 
try. 

There are indications that we are to 
move away from these too common 
scenes of pedantry. Perhaps, in a busy 
age, the sense of wasted time will be a 
strong determinant, but we prefer to 
think that there are the strongest signs 
that a better sense of ethics and a higher 
idea of dignity are to prevail. 

As evidence of a more sensible opin- 
ion we reprint part of the informal 
after-dinner address of Arthur F. Ells, 





AMERICAN JUDICATURE SOCIETY 


judge of the Superior Court of Con- 
necticut, at the 1928 annual meeting 
of the State Bar Association of his 
state: 

‘*This may be somewhat exaggerated, 
but if I should start a jury ease to- 
morrow morning in Hartford, this, in 
my opinion, is about what would hap- 
pen. If it was a civil case I would pick 
up the complaint and would read: ‘By 
authority of the State of Connecticut 
you are hereby summoned to appear be- 
fore the Superior Court for Hartford 
County at Hartford, on the blank day 
of blank month at ten o’clock in the 
morning.’ That is a falsehood. If I 
should be trying a eriminal ease, I 
would pick up the information, two or 
three pages long and the clerk would 
read it to the accused. The accused 
wouldn’t understand it; the state’s at- 
torney wouldn’t understand it; the jury 
wouldn’t understand it; and I am sure 
I wouldn’t understand it, when all he 
needed to say was: ‘John Smith shot 
and killed Richard Roe.’ And then.the 
counsel would poll the jury, and they 
would ask them every kind of question 
not related to the case and it would take 
about three days. Now, why should not 
the judge, with about three questions 
for every man, test the jury himself 
as they do in the District of Columbia? 
And, in a civil action, the jury having 
been chosen, counsel would read the 
pleadings, the complaint consisting from 
one to eighteen paragraphs, and the 
answer being a general denial. And 
after two days of gruelling court work 
we discover that seventeen of those para- 
graphs are admitted. There was no 
question about seventeen paragraphs, 
the only point at issue being in one 
paragraph. 

‘And then counsel will begin to ex- 
amine the witnesses, and on direct ex- 
amination they will consume five times 
as much time as is necessary, and on 
cross examination, if they get just what 
is wanted in the first two or three 
answers they nevertheless will act like 
a woman on a shopping tour—if she 
finds what she wants in the first store, 
she goes to every other store in the town 
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and then returns to buy her original 
choice. 

‘* After the evidence is in counsel will 
argue the case to the jury, and if the 
jury understand anything about it be- 
fore counsel began, they understand 
nothing about the case afterward. Or, 
if counsel does leave something that the 
jury understands, when the judge has 
finished his charge there is not a chance 
that the jury will understand anything 
about the ease; and then the jury will 
go out and after due deliberation will 
arrive at a verdict and come in and the 
judge will set aside the verdict and then 
it goes to the supreme court and nobody 
knows what will happen to it there. 
I know all those things are wrong and 
yet the next morning I go back and be- 
gin another case and do exactly the 
same thing. 

Ts « ¢ Oe » can’t some- 
thing be done about this? I think it 
ean. I have had the honor of serving 
in the Judicial Council under what I 
think is the inspired leadership of the 
Chief Justice of this state, and we are 
very, very hopeful that the keynote of 
what the Judicial Council shall aeeom- 
plish shall be simplicity—the simplifica- 
tion of procedure—the cutting out of 
many of the foolish things that we do; 
the giving to the trial judge more au- 
thority to stop some of the things that 
the bar does and that the judge himself 
does, which are wrong and consume 
time needlessly. We are hopeful of that. 

‘‘Tn commercial eases, for instance, it 
frequently happens that there is a per- 
fectly obvious and just debt. A good 
lawyer is hired by the defendant and by 
a process of pleading and delay it may 
be a year before a perfectly obvious 
judgment is rendered. We think we 
have found a way whereby there may be 
a summary judgment properly safe- 
guarded so that the defendant will have 
his full rights. We think we are going 
to find a way so that there shall be a 
disclosure of defense, properly safe- 
guarded, so that we may obviate this 
difficulty of spending two days in court 
proving seventeen paragraphs before 
we come down to the one paragraph on 
which the parties are really at issue.’’ 








Replies Show Trend of Thinking 


National Economic League Gets Opinions of Special Committee 
of Lawyers and Judges Resident in Thirty-eight States on 


The National Economie League pub- 
lishes a journal called the Consensus. 
The number for June, 1928, Vol. XIII, 
No. 1, is devoted to a report on a ques- 
tionnaire submitted to its Special Com- 
mittee on the Administration of Justice, 
comprising 103 members, nine-tenths of 
whom are lawyers or judges, living in 
thirty-eight states. In a’preliminary re- 
port made by the committee there was 
an analysis of causes for dissatisfaction 
with the administration of justice and 
consideration of proposed remedies. 
The committee came to the conclusion 
that no panacea exists. It adds: 

The main points to which we should ad- 
dress ourselves appear to be: (1) Proper 
training of the legal profession; (2) giv- 
ing the bar greater influence in the selec- 
tion of judges so as to insure expert quali- 
fications in those who are to perform an 
expert’s function; (3) unification of the 
judicial system and more effective and re- 
sponsible control of judicial and adminis- 
trative business; (4) giving power to the 
courts to make rules of procedure and 
thus giving to the courts power to do 
what we require of them. [There are two 
other points not wholly germane to judi- 
cial administration. Ed.] 

Questions were submitted under 
twenty headings in the field we are inter- 
ested in. The Consensus not only pre- 
sents the votes on the numerous ques- 
tions but also comments by members of 
the committee too lengthy to be quoted. 
It may be said, however, that while the 
personnel of the committee is exception- 
ally high, the gratuitous comments fre- 
quently indicate a misunderstanding of 
the full scope of the question. A hur- 
ried consideration by a hurried man 
is the obvious explanation. A lack of 
understanding of the needs of the ju- 
diciary in large centers also appears in 
the comments of some members whose 
experience is restricted to a happier en- 
vironment. 


No attempt will be made here to assay 
the opinions expressed by the majority 


votes. One thing however deserves at- 

tention, and that is that the result of 

such a questionnaire submitted no more 

than five or six years ago would have 

been quite different. There are a num- 

ber of special and rather searching ques- 

tions answered with intelligence by both 

friends and opponents at this time 

which would, five years ago, have 

bounded off from walls of prejudice or 

ignorance. The voting is especially 

significant for the proof it displays of 

progress in formulating a broad pro- 
gramme of judicial reform. 

1. Judicial Council 

(Question: Should there be a per- 

manent judicial council in your 

state, the duty of which should 

be to make a continuous study 

of the organization, procedure 

and practice of the courts, and 

to report from time to time to 

the governor or legislature up- 

on the work of the various 

branches of the judicial sys- 

tem, with recommendations for 


their improvements? Yes 60. 
No 6. 
1. (a) Powers of Judicial Council 


Question: Should such a judicial 
council be given any further 
powers? 

Yes 17. No 25. 


Those voting affirmatively were re- 
quested to suggest what further powers 
should be granted. The making of pro- 
cedural rules had more supporters than 
any other power proposal. (General ad- 
ministrative powers were favored by 
several. The equalization of the work 
of judges was offered, including assign- 
ment of trial judges to relieve conges- 
tion in appellate courts. One member 
suggested the ‘‘recommendation of ap- 
pellate judges for appointment.’’ The 
tendency of the proposals submitted was 
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toward superintendence of the business 
and rule-making of the judicial system, 
although a majority preferred to confer 
on the council only advisory powers. 


2. Selection of Judges 
Question: Should judges of the 

states courts, in your state, be 

(a) appointed? Yes 40. 

(b) elected? Yes 19. 

Those favoring appointment gave 37 
votes for the governor as appointing 
officer, 2 votes for the supreme court, 
1 for the chief justice, 1 for the gov- 
ernor from a list recommended by the 
supreme court and 1 for the governor 
on recommendation of the bar associa- 
tion. 

Those favoring election stood, for 
popular election 19; for election by the 
legislature 2; for a non-partisan and 
separate ballot, yes, 15, no 3. The com- 
ment under this question indicates a 
good deal of prayer and heart search- 
ing as well as home experience. A trend 
toward bar participation in the selective 
function appears and one member pro- 
poses that the governor should appoint 
from a list of eligibles made up by the 
supreme court. 


8. Tenure of Judicial Office 
Question: Should the term of of- 
fice be 
(a) for life, during good be- 
havior? Yes 32. 

The vote as to a definite age for 
retirement stood: yes 24, no 8. The 
age seventy was preferred by most 
voters as retirement age. 

(b) For a term of years? Yes 
29. 

Seven favored 10 years, 4 wanted 8 
to 10 years, 4 wanted 4 to 6 years and 
the scattering votes ranged from 7 to 
20 years. 


4. Court Unification 
Question: Should the whole judi- 
cial power of your state be uni- 
fied and vested in one state 
organization, of which all judi- 
cial tribunals should be 
branches or departments or 
divisions? Yes 49. No. 14. 
(a) Should there be specialized 
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branches of the courts with 


specialist judges in the 
larger cities? Yes 45. 
No. 12. 


5. Organization of Court Clerks 
Question: Should the organization 
of the administrative and cleri- 
eal side of the courts, in your 
state, be prescribed 
(a) by each court? Yes 20. 
(b) by the highest court? Yes 
25. 
(ec) by the legislature? Yes 6. 
(d) by a judicial council? 
Yes 21. 

The voting again shows an encourag- 
ing trend toward viewing the judicial 
council as the correct source of admin- 
istrative power, not only in respect to 
such judicial administration as direct- 
ing the activities of judges upon vari- 
ous calendars, but also in respect to regu- 
lation of the servants of the judicial 
establishment. But the comments in- 
dicate a very hazy notion of the ques- 
tion on the part of some, nothwithstand- 
ing there was a lengthy note of explana- 
tion. 


6. Regulation of Procedure 
(Question: Should all rules of prac- 

tice and procedure in your 

state be determined 

(a) by each court? Yes 9. 

(b) by the highest court? Yes 
36. 

(c) by the legislature? Yes 5. 

(d) by a judicial council? 
Yes 21. 

It is interesting to observe that faith 
in the legislatures as rule-prescribing 
bodies is approaching the vanishing 
point among men of the sort serving on 
this committee; also, that the drift 
toward use of the judicial council is 
rapid, for no council has yet received 
this power and until two or three years 
ago there were few proponents for this 
idea. 

7. Power of Trial Judge 
Question: Should trial judges in 
your state, in instructing the 
jury, have power to sum up 
the evidence orally, to comment 
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upon its weight and sufficiency 
and upon the credibility of wit- 
nesses as in Federal Courts? 


(a) In civil eases? Yes 54. 
No 8. 

(b) In eriminal cases? Yes 
47. Noll. 


8. Rule to Save Remanding 
Question: Should the courts of ap- 
peal be allowed, in their dis- 
cretion, to receive new evidence 
or have it taken, to make new 
findings of fact, to enter final 
judgment based on such evi- 
dence and finding and thus to 
avoid remanding for a new 


trial 

(a) in civil cases? Yes 26. 
No 20. 

(b) in eriminal cases? Yes. 
29. No 28. 


9. Waiver of Jury Trial 
Question: Should the defendant in 
a criminal case have the right 
to waive jury trial and be tried 
by court? Yes 55. No 8. 
(a) Would you except death 
or life imprisonment cases? 
Yes 16. No 37. 
1. Would you advocate 
three judges in such 
trials? Yes 32. No 16. 
10. Examination of Respondent 
Question: Should the defendant in 
a criminal case be required to 
take the witness stand and sub- 
mit to examination and cross- 
examination? Yes 23. No 40. 
(a) If not required, should 
comment upon his failure 
to take the stand be al- 
lowed? Yes 38. No17. 


11. Less Than Unanimous Verdict 
Question: Should less than twelve 
of a jury be able to return a 
verdict 
(a) in civil eases? Yes 59. 
No 6. Thirty-two favored 


a verdict by a majority of nine jurors. 

(b) in criminal cases? Yes 41. 

No 21. Nine jurors again 

received a higher vote than any other 
number. 
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1. Would you except cases 
involving death penalty 
or life imprisonment? 
Yes 17. No 24. 

12. Jury in Misdemeanor Cases 
Question: Should a jury of less 
than twelve be used in misde- 
meanor cases? Yes 50. No 9. 
The number six was strongly 
preferred over any other. 
13. Insanity as Defense 
Question: Should the question of 
the mental capacity of a person 
to be tried for a crime be taken 
out of the forensic field and 
determined by a disinterested 
body of experts? Yes 42. No 
14. 
(a) Should the question of ir- 
responsibility because of 
mental disease or defect be 


determined 
1. by the court? Yes 39. 
No 6. 
2. by the jury? Yes 14. 
No 18. 
14. Official Organization of Bar 
Question: Should the entire bar 


of each state have an official 
organization with compulsory 
membership, annual dues, and 
powers of self-discipline, sub- 
ject to judicial review? Yes 
33. No 22. 

Among the comments were two from 
widely separated states. The Illinois 
member said: ‘‘Debatable. Experiment 
now being tried in California.’’ The 
California member said: ‘‘This is the 
California system, which though but re- 
cently adopted, appears to be working 
out most satisfactorily.’’ 

15. Requirements for Bar Admission 

Question: Should two years of col- 
lege work outside of a law 
school and three years of law 
school work, as recommended 
by the American Bar Associa- 
tion, be exacted for admission 
to the bar? Yes 46. No. 14. 
(a) Should there be an ex- 

amination on character 


and fitness as well as on 
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knowledge of rules of law? 
Yes 58. No 1. 


(b) Should there be eduea- 
tional requirements other 
than knowledge of law? 
Yes 52. No 5. 

The comment under all the headings 
is interesting, often persuasive and 
sometimes amusing. An opponent tc 
educational tests for applicants to the 
bar says that the one advocated by the 
American Bar Association would have 
kept Lincoln out of the profession. It 
is obviously not intended to mean that 
such requirements would have kept 
Lincoln out of the profession in Illinois 
in 1836, because such requirements had 
never been suggested, or even thought 
of at that time, one reason being that 
there were no law schools to give three 
years of tuition. The member evidently 
means that if Lincoln were today of 
the right age to study law he would be 
kept from the profession. Of course 
nobody can say what would happen if 
conditions non-existent are assumed, 
but the gentleman might at least be 
more kind to the memory of one who 
possessed the genius, the intellect and 
the persistence to gain first rank among 
the lawyers of the Middle West, as well 
as to dabble in public affairs. Possibly 
the discouragement experienced by Lin- 
coln in reaching the bar served the pur- 
pose of keeping weaklings out, but they 
cannot be reintroduced at this time, 
when requirements of some sort are im- 
perative, because there appear to be sev- 
eral applicants for every place the pro- 
fession affords. 

16. Prosecuting Officers 

Question: Should district attorneys 
and other prosecuting officers, 
in your state, except attorneys 
general 

(a) be appointed? Yes 33. 
Twenty-one favor appoint- 
ment by the governor and 


seven appointment by 
judges. 
(b) be elected? Yes 27. 


Twenty-four favor popu- 
lar election. 
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(c) be subject to removal? 
Yes 48. No 5. Nineteen 
favor removal by the gov- 
ernor, ten by the courts 
and the 15 votes are scat- 
tered among several agen- 
cies. 

The seventeenth and eighteenth ques- 
tions pertain to legislative reference 
bureaus and the adoption of uniform 
state laws. 


19. Grand Juries 
Question: Should prosecution by 
indictment be abolished and all 
criminal proceedings be initi- 
ated by information? Yes 24. 
No 35. 

This query is most ineptly put, since 
there is no proposal that indictment by 
a grand jury should be ‘‘abolished.’’ 
Escape is sought only in routine cases 
from the useless and wasteful procedure 
of the grand jury. The comment shows 
that if properly worded the affirmative 
vote would have been much stronger. 

(a) If grand juries are retained, 
should every accused person be 
called and given an oppor- 
tunity to face his accuser and 
defend himself? Yes 17. No 
36 

It seems strange that seventeen of the 
country’s leading lawyers and judges 
should vote yes on this proposal. Such 
a proceeding would be only another 
kind of preliminary examination, sub- 
ject to pitfalls for the state, and sub- 
stituting a large number of inexpert 
persons to do the work which should 
be done by one responsible judge. It 
may be, however, that the few members 
of the committee who are not members 
of the bar ‘‘plumped’’ for this trick 
question. 

20. Civil Prosecutions 

Question: Should not many viola- 
tions of law now called crimes 
and involving a criminal ree- 
ord, but punishable only by 
fines, be converted by statute 
into eivil offenses involving lia- 
bility to the state without crim- 
inal record? Yes 48. No 10. 
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A long step in this direction can be 
taken by merely permitting the use of 
a summons instead of a warrant of ar- 
rest, in the option of the court or the 
officer making service. 
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21. Public Defenders 

Question: Should there be legisla- 
tion in your state providing for 
public defenders? Yes 32. 
No 27. 


Five Points in Judicial Reform’ 





By Hucu Henry Brownyt 


Fifteen years ago there was a burst 
of dissatisfaction with the courts, and 
it expressed itself in the recall of 
judges and decisions. Public thought is 
once more in ferment today. It is not 
against the judges, and not against 
their decisions; but it is against delay, 
and against the vast mass of technicali- 
ties in the law of evidence and proce- 
dure, and against the dips, spurs and 
angles of appellate practice, and the 
percentage of cases sent back for new 
trial and the unconscionable long life 
of the average litigation. It has called 
forth an avalanche of criticism against 
the courts in books, pamphlets and 
newspapers. 

Those who are industrious enough to 
study the shortcomings of the courts 
should be industrious enough to dis- 
cover that distinctly constructive meas- 
ures are now in the works, are under 
way, for the purpose of rectifying 
these conditions. These constructive 
measures are developing along five well- 
defined channels. 

The first is the principle of unified 
control of the courts, expressed in the 
idea of the Judicial Council. The sec- 
ond is the restoration of the rule-mak- 
ing power to the judiciary, to the end 
that the only expert body qualified to 
effect procedural reform, may have the 
power to do so. Third, the principle of 
the self-governing bar bill. Fourth, 
raising the standards of legal education 
and of admission to the bar. Fifth, bar 
responsibility toward judicial nomina- 
tions. Sixth, improvement in the judi- 

*From an address ‘delivered before the 
Judicial Section = aes California Bar Asso- 


ciation, July 6, 19 
. tOf the San Francisco Bar. 


cial tenure and the compensation of 
judges. 

It won’t do for anyone to speak 
glibly about these things or dogmati- 
cally about them. Formidable opposi- 
tion may be leveled against every one of 
these propositions. None of them are 
self-operating. Every one of them will 
require the best we have in us to make 
them work. Doubtless in this assembly 
there are men who entertain views 
opposed to some of these measures. It 
has been so in every discussion of the 
American Bar Association. It is too 
much to expect unanimity of opinion in 
any assembly of American lawyers. 

In legal circles, I think it is fair to 
say that there is a majority conviction 
that no state can go very far forward 
in modernizing the administration of 
justice, releasing the courts from the 
net work of their old environment, 
without adherence in greater or less 
degree to the Judicial Council principle 
and the rule-making power. Those 
two principles violate none of the old 
safeguards. They do not change the 
philosophy of law. An action staged in 
a court is still the best method of 
unfolding the truth. The whole prob- 
lem is to release the court from its old 
traditions, its old _ straight-jacketed 
methods, and to speed its operations. 
The system as it stands, is curiously at 
variance with American standards in 
all other avenues of life. Imagine the 


United States Steel Corporation, or any 
industry, with its scattered plants, each 
one acting on its own, each one under 
its own superintendent, some going full 
blast and behindhand, others not so 
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busy, no co-ordination, operating incom- 
municado from a central office, and no 
central authority to demand co-ordina- 
tion. How long would the stockholders 
stand it? Our judicial plant is in an 
analogous situation, to a greater or 
lesser degree. It is believed, and it has 
already been demonstrated where it has 
been tried, that the same system 
applied to judicial plants produces, in a 
different way, as noticeable results as 
the same unified principle applied in 
industry. 


The rule-making power. The bench 
and bar are responsible for the adminis- 
tration of justice, and not the legisla- 
ture. There was a time in this country 
when we thought that procedure had to 
be grooved, controlled and governed by 
hard and fixed rules. That old idea is 
erumbling away in this country and we 
are beginning to realize that the true 
objective is not legislative justice but 
judicial justice. That is the ground 
swell in legal circles all over the coun- 
try, inspired not by any pride of pro- 
fession, but by an intelligent apprehen- 
sion of a great social need. Five states 
have already come to it. In five states 
their legislatures, with vision and fore- 
sight have surrendered that power to 
the courts: Delaware, Connecticut and 
Virginia on the eastern coast; Colorado 
in the middle; Washington on the west 
coast and New Jersey as far as her Con- 
stitution would permit. Under the 
Judicature Act in England in 1873, 
they gave the rule-making power of 
Parliament and the courts to the whole 
court. It did not work; it was ineffec- 
tive. In 1876 they changed it and 
transferred it to a rules committee of 
six judges. In 1894 they changed from 
six judges to four judges and three bar- 
risters. In 1899 they changed it again 
to four judges, two barristers and two 
solicitors. The full committee meets 
formally two or three times a year, and 
has informal meetings oftener. All 
classes of the public at large are 
encouraged to submit suggestions for 
improvement. These men have all the 
power of Parliament and the courts, 
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subject only to the power of the Lords 
and the Commons to nullify any rule 
promulgated by them. Since 1873 not 
one rule has been nullified. 


The equity rules promulgated by the 
United States Supreme Court show the 
capacity of a body of that character to 
promulgate rules of procedure. How 
long would it have taken the legislature 
to accomplish the same task, if they 
ever could have done it? In 1913 one 
of the Middle Western states’ legisla- 
ture called upon its Supreme Court to 
draft a code of court rules and they did 
it; they did it promptly and they did it 
efficiently and they handed it back to 
the legislature. And it took the legisla- 
ture four years to enact it into law. It 
was one of the best pieces of legislation 
they had had in that state in a quarter 
of a century. How much better if, 
instead of waiting to confer the author- 
ity of that legislature on the subject, 
waiting four years, the Supreme Court 
had had the power to put the fiat of 
authority on that code of laws immedi- 
ately. 


Progress in Spite of Opposition 

These are the remedies that are 
emerging from the painstaking labors 
of the bar in the last two decades. 
They are eliciting an ever-increasing 
support from the bench, from the bar, 
from laymen and from legislators. All 
of these measures are operating in some 
of the states at the present time. They 
are arriving with comparative rapidity 
when you consider the imponderables 
that are in the way of their adoption; 
that is to say, the tenacity of pioneer 
ideas and pioneer standards among our 
people, the necessity in some states of 
constitutional amendment, the reluc- 
tance of legislatures to surrender a 
power that belongs to the judiciary, the 
phraseology that sees no good in a meas- 
ure that is not fully understood, and 
the vocative opposition: of the selfish 
and incompetent. Those obstacles are 
all in the way. 

For many years I have seen the 
American Bar Association hammering 
away at this program of reform, Root, 
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Taft and Hughes leading the crusade. 
A job of major proportions and major 
importance. It signifies nothing less 
than tightening the beams and rafters 
of the Republic. If the press under- 
stood it in that light and could see the 
true objective in this reform, as the 
British press saw it at a time when it 
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was necessary for some agency in Brit- 
ain to see it, the American press could 
repeat the historical achievement of the 
thundering British press when they 
advocated judicial reform in the last 
century, led by the Edinburgh Review, 
the Westminster Review and the Lon- 
don Times. 





Bar Integration Makes Progress 


Continued from page 110 


The plan adopted by the Wisconsin 
State Bar Association for the affiliation 
of local bar associations is simple and, 
apparently, effective. Any local asso- 
ciation comes under its terms by adopt- 
ing a resolution to that effect and re- 
mitting to the state treasurer $3 for 
every member. That makes every mem- 
ber of the local association a member of 
the State Bar Association. Henceforth 
the local association each year collects 
the dues and remits, not for individuals, 
but for the local association, as an affili- 
ated body. That puts the responsibility 
for collection of dues in the hands of an 
official who can meet delinquents face 
to face. 

The annual dues of the State Associa- 
tion for members who are not also mem- 
bers of a local affiliated association, are 
$5.00, and this differential of sixty-six 
and two-thirds per cent is calculated to 
induce state members to bring about 
affiliation by their local associations. It 
has been highly successful in this, for 
the State Association is said to number 
now about three-fourths of the bar of 
the state, and the movement is still in 
progress. So a stronger and more ¢eo- 
hesive organization is gained, but of 
course complete self-governing powers 
are not aequired. At the last meeting a 
plan for selecting officers similar to that 
of the American Bar Association was 
adopted. Members of each Circuit will 


select a member of the nominating com- 
mittee on the first day of the annual 
meeting, and this committee will sub- 
mit nominations, as does the General 
Council of the American Bar Associa- 
tion. 


Minnesota Adopts Big Idea 

The initial number of Bench and Bar 
of Minnesota (October, 1928) tells of 
brilliant success for the affiliation plan 
after two years of organizing District 
Associations to be affiliated with the 
State Association. Nineteen District 
Associations exist and the form of or- 
ganization is completed. Now comes 
work to increase membership, which is 
stimulated by prizes to be awarded for 
the best percentages enrolled of the en- 
tire bar in each district. The West Pub- 
lishing Company offers prizes and the 
Board of Governors has instituted a 
handsome silver vase as a trophy in 
honor of Mr. Justice William Mitchell. 
Minnesota is the first state in which 
provision has been made for proportion- 
ate representation of local associations 
in state meetings. All other members 
may participate and vote in meetings 
on any motion unless ten delegates ob- 
ject, in which ease only the votes of 
delegates and’ governors will be taken. 
This is the beginning of responsible 
government, and representative govern- 
ment, for the general meetings of state 
bar associations. 
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Sustaining Membership Conunued from Page 98 


$5.00 
Franklin, T. H., San Antonio, Tex. 
Freund, Ernest, Chicago 
Gage, T. H., Worcester, Mass. 
Gates, C. E., Seattle, Wash. 
Gardner, P. W., Providence 
Garrett, W. H., Colorado, Tex. 
Godard, A. A., Miami 
Goodrich, J. A., San Francisco 
Green, Leon, New Haven, Conn. 
Haines, C. G., Los Angeles 
Hall, J. A., Pleasanton, Kans. 
Harley, C. F., Baltimore 
Hohfeld, Edward, San Francisco 
Howard, C. McH., Baltimore 
Hyde, W. G., Chillicothe, Ohio 
Johnson, C. T., Toledo, Ohio 
Kocourek, Albert, Chicago 
Lauer, E. J., New York City 
Letton, C. B., Lincoln, Nebr. 
Llewellyn, K. N., New York 
Long, Irvin, Detroit 
Loring, W. C., Boston, Mass. 
Lybrand, W. A., Oklahoma City, Okla. 
Martin, C. E., Martinsburg, W. Va. 
McClendon, J. W., Austin, Tex. 
MeNitt, R. L., Los Angeles 


Melton, Judge Harve L., McAlester, Okla. 


Millar, Robert W., Chicago 
Miller, Justin, Los Angeles 
Nordlinger, H. H., New York City 
O’Dunne, Eugene, Baltimore 
Parker, B. L., Green Bay, Wis. 
Proudfit, R. M., Friend, Nebr. 
Richardson, M. P., Janesville, Wis. 
Rosenfield A. B., Long Beach, Calif. 
Sherriff, A. R., Chicago 

Shinn, G. C., Washington, D. C. 
Sicher, D. F., New York City 
Skeen, J. H., Baltimore 

Smith, E. J., Nashville, Tenn. 
Stalmaster, Irvin, Omaha, Nebr. 
Stephens, R. A., Springfield, Il. 
Taft, H. W., New York City 
Tanzer, L. A., New York City 
Thompson, G. J., Ithaca, N. Y. 
Vernier, C. G., Palo Alto, Cal. 
Webb, J. J., Frisco 

Wigmore, J. H., Chicago 

Willis, H. E., Bloomington, Ind. 
Winston, G. B., Anaconda, Mont. 
Young, E. H., Baltimore 


$3.00 


Adams, St. Clair, New Orleans 
Boesel F. T., Milwaukee 
Hamilton, F. P., Jacksonville, Fla. 
Harno, A. J., Urbana, Ill. 
Kirkwood, M. R., Palo Alto, Calif, 
Oiler, F. D., Tulsa, Okla. 

Shakes, R. V., Plymouth, Ind. 
Smithson, S. L., Kansas City, Mo. 
Summers, A. W., Eldorado, Il. 
Thompson, P. J., Minneapolis 
Vogl, A. L., Denver 


$2.50 
Gradwohl, Maurice, Los Angeles 
Griflin, E. F., Tarrytown, N. Y. 
Hall & Paul, Wheeling, W. Va. 
Hendricks, B. E., Wahoo, Nebr. 


$2.00 

Abel, W. H., Montesano, Wash. 
Barth, I. V., St. Louis, Mo. 
Burling, A. E., Camden, N. J. 
Carpenter, Paul, Chicago 
Cohen, Joseph, Kansas City, Kans. 
Cordes, J. E., Milwaukee 
Cormack, J. M., Emory Univ., Ga. 
Dillard, F. C., Sherman, Tex. 
Eggers, W. A., Cincinnati 
Fessenden, F. G., Greenfield, Mass. 
Fleming, R. T., Houston, Tex. 
Frey, H. C., Jamaica, N. Y. 
Gellin, J. L., Madison, Wis. 
Gill, W. T., Madison, Wis. 
Gore, R. C., Baton Rouge, La. 
Grant, J. A. C., Madison, Wis. 
Hackney, H. E., Uniontown, Pa. 
Hammond, W. W., Kenosha, Wis. 
Hankin, C. A., Washington, D. C. 
Hankin, Gregory, Washington, D. C. 
Hanson, N. B., Barnesville, Minn. 
Harvey, J. L., Waltham, Mass. 
Hegler, B. F., Wichita, Kans. 
Hendricks, Homer, Washington, D. C. 
Iddings, D. W., Dayton, Ohio 
Keezer, D. M., Hanover, N. H. 
Kenny, R. I., Milwaukee 
Kinney, F. L., Elkhart, Ind. 
Kinsley, Samuel H., Colorado Springs, 

Colo, 
Laube, H.'D., Ithaca, N. Y. 
Lloyd, W. H., Philadelphia 
Martin, J. H. T., Newark, N. J. 
McCormick, W. L., Tacoma, Wash. 
Montague, H. B., Southbridge, Mass, 
Mooney, E, L., New York 
Morse, J. W., Estherville, Ia. 
M. R. L., Chicago 
Ogg, F. A., Madison, Wis. 
Olmsted, S. A., New York 
Parker, T. D., Belvedere, Cal. 
Peck, L. A., Chicago 
Ray, P. O., Berkeley, Calif. 
Robinson, W. A., Hanover, N. H. 
Roebling, M. F., Cincinnati 
Rolfson, C. M., Julesburg, Colo. 
Royhl, Max, Huron, 8S. D. 
Rugg, A. P., Worcester, Mass. 
Ruppenthal, J. C., Russell, Kans. 
San Francisco Bureau of Governmental 

Research, San Francisco 
Saunders, A. F., Minneapolis 
Scott, S. B., Philadelphia 
Sears, C. B., Buffalo 
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